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DETAILED ACTION 
Claim Rejections - 35 USC §112 

1 . The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 8 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Claim 8 recites the limitation "said auger" in line 1 . There is insufficient antecedent 
basis for this limitation in the claim. 

Since claim 1 does not provide for "an auger" it is unclear as to what element is being 
referred to in Claim 8. 

Claim Rejections - 35 USC § 102 

2. the following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that ^ 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the Invention was patented or described In a printed publication in this or a foreign country or in public 
use or on sale In this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1 , 2, 5-7. 1 1 , 12 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Sehretal.# 5,258,961. 

Sehr et al. discloses a paving machine (1) having a vertically adjustable drag box (4) 
comprising a shearing device (4), a device for distributing an asphalt mixture (8), a 
proximity control device (6) comprising a hydraulic cylinder, at least 3 ultrasonic signal 
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generators (1 0. 1 1 , 1 2), at least one signal receiver (1 5-21 ) associated with said signal 
generators and said proximity control device to raise and lower the shearing device (8) 
with respect to changes in the elevation of a reference surface, which may be ground, 
old concrete or newly laid concrete. See Col. 2, In. 37-col. 4, In. 18. 

In regards to Claims 11,12 Sehr et al. discloses the shearing device (8) is able to be 
proportionally raised or lowered In response to elevational changes in the reference 
surface, wherein the signals generated by the generators (10-12) are averaged by at 
least one of the signal receivers. See col. 4, Ins. 2-1 8. 

Claim Rejections • 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
Claims 1-7, 9, 11-15, 20, 22-24. 26, 27 rejected under 35 U.S.C. 103(a) as being 

unpatentable over Horner # 6,554,030 B2 in view of Middleton et al. # 4,924,374. 

Homer discloses a drag box (28) for placing an asphalt mixture on a surface (22) said 

drag box comprising: 

A 1st device (36) for distributing said asphalt mixture over said surface. 
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A 2"° distributing device (28) for further distributing the paving material. 
A shearing device (38) for further spreading said asphalt mixture over said surface (22). 
A proximity control device (30/32) for independently raising respective outer ends of the 
shearing device (38). 

What Horner does not disclose is the use of a distance measuring device able to raise 
and lower the shearing device In response to changes in the surface (22). 
However, Middleton et al. teaches it is known to provide a plurality of ultrasonic 
transceivers (10) to the outer ends of a blade (280) of a grader (30) or paver (180), such 
that the ultrasonic transceivers are able to produce repeated signals indicative of the 
elevation of a ground surface (170/300), which is used as a reference surface. Said 
ultrasonic transceivers being associated with at least one signal receiver (85) to raise 
and lower the shearing device (38) via a proximity control device (50/60), in response to 
signals indicative of the height of the reference surface. Therefore, it would have been 
obvious to one of ordinary skill in the art, at the time the invention was made to provide 
the drag box of Horner, with an ultrasonic height control assembly, as taught by 
Middleton et al., in order to increase the smoothness of the formed asphalt. See 
Middleton et al. col. 6. In. 48-col. 7, In. 19; Col. 23, In. 44-col. 24. In. 44. 

In regards to Claims 2-4 Horner discloses a prime mover (10) is utilized to pull the drag 
box (28), which also comprises confinement ends, in the fornn of skis (192). See Figs. 
1-3. 
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In regards to Claims 5-7 Horner discloses the proximity control device can be in the 
form of at least one cylinder (30/32) for raising and lowering the shearing device; but 
does not disclose the use of sonar generators and receivers. However, Middleton et al. 
teaches it is known to provide a plurality of ultrasonic transceivers (10) to the outer ends 
of a blade of a prime mover (180), said ultrasonic transceivers being associated with at 
least one signal receiver (85) to raise and lower the shearing device (38) via a proximity 
control device (50/60), in response to signals indicative of the height of the reference 
surface. Therefore, it would have been obvious to one of ordinary skill in the art, at the 
time the invention was made to provide the drag box of Horner, with an ultrasonic height 
control assembly, as taught by Middleton et al., in order to increase the smoothness of 
the formed asphalt. See Middleton et al. col. 6. In. 48-col. 7, In. 19. 

In regards to Claim 9 Horner discloses the shearing device can be in the form of a strike 
blade (124), having a lower edge (122) that "detemiines the thickness or depth of the 
layer of materials fomied by the shearing device". See col. 5, Ins. 7-20. 

In regards to Claims 11-15 Homer discloses an extendable drag box, as put forth above 
with respect to claims 1 , 3 but does not disclose the use of an ultrasonic height control 
assembly. However, Middleton et al., teaches it is desirable to provide a shearing 
device (40/280) with a plurality of ultrasonic height measuring transceivers (10), which 
are connected to respective ends of said shearing device (40/280), such that the 
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receiver (85) can send an averaged signal to the proximity control device to 
proportionally control the height and slope of the shearing device in response to 
elevational changes in the reference surface (170). See col. 5, Ins. 24-52; col. 23, In. 
43-col. 24, In. 44; See Fig. 20. 

Therefore, it would have been obvious to one of ordinary skill in the art, at the time the 
invention was made to provide the drag box of Horner, with an ultrasonic height control 
assembly, as taught by Middleton et al., in order to increase the smoothness of the 
formed asphalt. 

In regards to Claim 20 Horner discloses the distribution device (36) comprises at least 
one auger. 

In regards to Claim 22 Horner discloses a method of leveling a surface using a drag box 
(28) comprised of a distribution device (36), a shearing device (38) and a proximity 
control device (30/32) for raising and lower said shearing device. Said method 
comprising: 

Pulling said drag box (28) in a direction of travel 
Applying an asphalt mixture to said surface while said drag box Is moving. 
Adjusting the height of the shearing device by manual, operator input. 
Leveling said asphalt mixture using said shearing device. 
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Wherein said steps are accomplished in a single pass. 
See col. 6. In. 66-col. 7, In. 38. 

What Homer does not disclose is adjusting the height of the shearing device so that it is 
raised and lowered as the elevation of the reference surface changes. 
However, Middleton et al., teaches it is desirable to adjust the height of a shearing 
device (280) in response to changes in the elevation of a reference surface. See col. 
26. Ins. 10-33. 

Therefore, it would have been obvious to one of ordinary skill in the art, at the time the 
invention was made to provide the method of leveling asphalt of Horner, with the 
method step of adjusting the height of the shearing device in response to changes in the 
elevation of a reference signal, as taught by Middleton et al., in order to make a 
smoother transition from one paving level to another. See col. 23, Ins. 50-58; col. 26, 
Ins. 10-33. 

In regards to claims 23-26 Horner discloses in the method that the surface (170/300) 
can be a ground surface and the asphalt mixture can be substantially diluent-free, such 
as asphalt or the like. What Horner dies not disclose is the method steps of measuring 
the elevation of the surface (170/300) using a signal generator. However, Middleton et 
al. teaches it is known to provide a plurality of ultrasonic transceivers (10) to the outer 
ends of a blade (280) of a grader (30) or paver (1 80), in order to measure the 
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elevation/altitude of a ground surface (170/300), which is used as a reference surface 
and process said signals using a signal receiver (85), in order to control the height of a 
shearing device forming the asphalt. Therefore, it would have been obvious to one of 
ordinary skill in the art, at the time the invention was made to provide the method of 
leveling asphalt of Horner, with the method step of measuring the elevation of a 
reference surface and processing the signal, as taught by Middleton et a!., in order to 
make a smoother transition from one paving level to another. See col. 23, Ins. 50-58; 
col. 26, Ins. 10-33. 

In regards to Claims 27-30 Homer discloses distributing an asphalt mixture with a 
distribution device (36), that has at least one auger. Stopping said drag box from 
moving in said direction of travel. Manually controlling said shearing device while said 
drag box is stopped. Moving said drag box in said direction of travel. 
Wherein substantially planar movement of said shearing device Is maintained during 
said stopping and moving steps. See col. 6, In. 66-col. 7, In. 23. 

4. Claims 1-8, 15, 18, 20, 21 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Banks # 6,079,901 in view of Ferguson et al. # 5,201 ,604. 
Banks discloses a prime mover (12) for pulling a drag box assembly (36), including 
confinement ends having skis (see Fig. 2); for placing an asphalt mixture on a surface to 
be paved, said drag box comprising: 
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A 1st device (24) for distributing said asphalt mixture over said surface. 

A 2"** distributing device (30, 34) for further distributing the paving material. 

A shearing device (36) for further spreading said asphalt mixture over said surface (22). 

A proximity control device (in the form of a hydraulic cylinder, illustrated below station 

22, in fig. 2) for raising and lowering the shearing device (36). See cols. 3-4. 
Wherein said shearing device (36) is a variable width screed. 
What Banks does not disclose is the use of a distance measuring device able to raise 
and lower the shearing device in response to changes in the surface to be paved. 
However, Ferguson et al. discloses a sonic grade control assembly (26) for a paver (10) 
comprising: A plurality of signal generators (22) associated with a proximity control 
device (19) and a signal receiver (23), wherein a shearing device (17) can be raised and 
lowered in response to signals from the generators (22), that are indicative of changes 
in a surface (35) to be paved, thereby providing a smoother formed-asphalt road 
surface (38). See col. 6, In. 24-col. 7, In. 33. Therefore, it would have been obvious to 
one of ordinary skill in the art, at the time the invention was made to provide the paving 
machine of Banks with a sonic grade control assembly, as taught by Ferguson et al. in 
order to form a smoother traffic surface. 
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In regards to Claims 8, 18. 20, 21 Banks discloses the 1^' distribution device (24) 
comprises a plurality of 12" augers (38.1-38.4), of which at least 2 counter rotate for 
mixing and distributing asphalt upon said road surface and the 2"^ distributing device 
(30, 34) further comprises a single 12" auger (34). Although Banks does not explicitly 
recite how far the auger (34) is spaced from the shearing device (36); Banks cleariy 
illustrates in Fig. 2, the 12" auger is spaced a distance; less than the radius of the 12" 
auger. Therefore, it would have been obvious to one of ordinary skill in the art, at the 
time the invention was made, to distance the auger (34) and the shearing device (36) 
less than 1" apart, as taught by Banks, in order to maximize the uniformity and 
homogeneous characteristics to the just augured asphaltic mixture, before compaction 
by the shearing device. See Col. 3, In. 49-col. 4, In. 23. 

5. Claims 16, 17 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Banks # 6,079,901 in view of Ferguson et al. # 5,201,604, as applied to Claim 1 above 
and further in view of Richter # 6,033,147. 

Banks in view of Ferguson et al. discloses a sonicaily controlled paving machine, 
wherein the ultrasonic sensors can be calibrated to form a desired paving thickness, for 
example 6". See Ferguson et al. Col. 6, Ins. 41-59. What Banks in view of Ferguson et 
al, do not disclose is the minimum thickness to which asphalt can be paved. 
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However, Richter teaches that asphaltically paved roadways often comprise multiple 
layers of varying thicknesses (d1 , d2). Richter further teaches that each layer can vary 
between 2 cm and 8 cm forming a total pavement thickness between 8cm and 14cm. 
Therefore, it would have been obvious to one of ordinary skill in the art, at the time the 
invention was made to use the paving machine of Banks in view of Ferguson et al., to 
form asphalt layers between 1-6", as taught by Richter, in order to meet required 
specifications for roadway layer thickness. See Richter Col. 1 , Ins. 39-55. 

6. Claims 9, 10 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Sehr et al. # 5,258.961 in view of Kieranen et al. # 6,227,761 B1 . 
Sehr et al. discloses a sonically controlled paving machine having a shearing device (8) 
that Is raised and lowered by a hydraulic cylinder based on signals from ultrasonic 
sensors indicative of the distance to a reference surface. What Sehr et al. does not 
disclose is providing the shearing device (8) with a concave strike blade. However, 
Kieranen et al. teaches a sonically controlled paving machine having a shearing device 
(28) are advantageously provided with an auger (36), and a concave strike blade (32) in 
the form of a plow. Therefore, it would have been obvious to one of ordinary skill in the 
art, at the time the invention was made to provide the paving machine of Sehr et al.. 
with a shearing device, as taught by Kieranen et al., in order to control the amount of 
paving material distributed in front of the spreading auger. See Figs. 9a-c; Col. 6. 
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7. Claims 19 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over Sehr 
et al. # 5,258,961 in view of Paetzold 6.036,353. 

Sehr et al. discloses a paving machine having a hopper (unnumbered) and a distribution 
device (8) in the form of a conveying auger. What Sehr et al. does not disclose is the 
use of a pugmlll. However, Paetzold teaches a paving machine can be advantageously 
provided with a unitized pugmill distribution device, in order to mix and distribute hot and 
cold mix asphalt for paving a roadway, due to the pug mill's ability to mix asphalt 
compositions with a high degree of accuracy. See col. 4, Ins. 41-47. Therefore, it 
would have been obvious to provide the paving machine of Sehr et al., with a pugmill 
distribution device, as taught by Paetzold, in order to maximize the homogenous 
characteristics of the mixed asphalt. 

Conclusion 

8. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Gerosa # 3,561 ,334 discloses a process for paving thin layers of 
cold mix asphalt. Miller # 4,708,516 discloses an asphaltic pavement comprising a 
plurality of thin layers. Sovik # 5,362,176 discloses a paving machine with an edge 
detection system. Malone # 5,752,783 discloses a paving with radar screed control. 
Zachman et al. # 6,672,797 B1 discloses a linear transducer system for drag box paving 
machines. 
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9. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Raymond W. Addie whose telephone number is 703 
305-0135. The examiner can normally be reached on 8-2, 6-8. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Thomas B. Will can be reached on 703 308-3870. The fax phone number 
for the organization where this application or proceeding Is assigned Is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status infomiation for unpublished applications is available through Private PAIR only. 
For more infomiation about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



Raymond Addle 
Patent Examiner 
Group 3600 
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